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Lewis, US. Attorney, John R Fisher, Thomas J. Tourish, Jr.
and Adam L. Rosman, Assistant U S. Attorneys.

Before: WIlians, G nsburg and Sentelle, Crcuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Based on evidence that police
of ficers discovered during a Terry stop and subsequent
searches, appellant Brad K Ednonds was convicted of pos-
sessing cocai ne base within 1,000 feet of a school in violation
of 21 U S.C. s 860(a). Ednonds appeals that conviction
arguing that the evidence introduced agai nst hi mwas ob-
tained in violation of the Fourth Anendnent's guarantee
agai nst unreasonabl e searches and sei zures. Because we
conclude that, considering the totality of the circunstances,
the police officer reasonably suspected that appellant was
engaged in crimnal activity, we hold that he obtained the
evidence lawfully. However, the United States introduced no
evi dence that the school near which appellant was arrested
was one of the specific types of schools enunerated in the
statute, and we therefore vacate his conviction and remand
with instructions that his conviction for a | esser included
of fense be reinstated.

| . BACKGROUND
A Fact ual background

In the early evening of May 24, 1999, a group of Washi ng-
ton Metropolitan Police Departnment officers was patrolling
t he 4600 bl ock of Livingston Road, SE in Washington, DC
The officers included Sergeant Bruce Feirson, a 21-year
veteran who had worked in that neighborhood intermttently
for sone 14 years. Livingston Road is notorious as one of
the many "open air drug nmarkets" infesting the nation's
capital and is additionally, in Feirson's words, hone to "a
series of nurders” and the site of "hundreds of arrests and
hundreds of incidents, violent incidents.” Transcript of M-
tions Hearing at 6 ("Mtion Tr.").
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On that particular day, Feirson and his compani ons were
dressed in plainclothes and driving an unmarked car. But
according to his testinony, their vehicle--a black Crown
Victoria--is regularly used to patrol the nei ghborhood and is
easily identifiable by residents as a police cruiser. As the
of ficers nade their way down Livingston Road, Feirson ob-
served a man (later identified as Antoni o McFadden) standing
on the curb. When MFadden noticed the Crown Victoria,

"his eyes got pretty big, and he i medi ately pivoted, turned
away and he began to wal k"--rapidly--towards a van | ocated

in the parking lot of the nearby Patricia Harris school. 1d. at
9. MFadden entered the van and seated hinself in the front
passenger's seat. Appellant Ednonds occupied the driver's

seat.

McFadden had | eft the curb, Feirson believed, because he
had recogni zed hi mand his conpani ons as police officers.
The sergeant's suspicions were further aroused because, he

testified, "it is not proper for--it would be illegal for cars to
be on school property after hours unless they have sone
busi ness at the school.” 1d. at 48. Moreover, the parking | ot

to which McFadden retreated is well-known to officers as the
| ocation of numerous drug transactions.

Sergeant Feirson decided to investigate. Exiting the
Crown Victoria, he approached Ednonds's van through the
parking lot with his police badge prom nently hanging from
his neck. Id. at 21. Feirson could see both Ednonds and
McFadden t hrough the van's w ndshield. As he drew nearer,
Ednonds began to make furtive novenments: He "l ean[ed]
forward in the vehicle, nove[d] about in the car, and then
s[a]t upright, straight back upright in the vehicle." Id. at 11
Fei rson believed that Ednonds was attenpting to hide some-
thing--he particularly suspected a weapon or drugs--under
the driver's seat.

After reaching the driver's-side door of the van, Feirson
asked Ednonds to show himhis driver's |Iicense and vehicle
regi stration. Ednonds appeared to Feirson to be "extremely
nervous," as he was fidgeting in his seat and rapidly blinking
his eyes. 1d. at 11-12. \Wen he failed to produce his
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registration, Feirson asked himto step out of the van.

Ednonds did so--and pronptly began sprinting away. As he

fled, one of Sergeant Feirson's fellow officers spotted a pisto
lying in plain view on the van's fl oorboard, and shouted out
"gun" or "he has got a gun.” 1d. at 13.

Fei rson, who after catching Ednonds by the wai st band of
his pants was dragged several feet, finally tackled himwith
the assistance of another officer. Because he noticed "a
bulge in M. Ednonds' left-front-pants pocket"™ and conse-
guently believed that he was armed, id., Feirson conducted a
pat - down search that yielded 40 zi pl oc bags of crack cocaine
and a fully loaded 9nmclip. Oficers also recovered a fully
| oaded 9mm pi stol "sticking out" fromunderneath the van's
driver's seat. 1d. at 16.

B. Procedural background

Ednonds stood trial on a five-count indictment, charging
himwith: (1) unlawful possession of a firearmby a convicted
felon in violation of 18 U S.C. s 922(g); (2) unlawful posses-
sion of ammunition by a convicted felon in violation of 18
US. C s 922(g); (3) unlawful possession with intent to dis-
tribute five grans or nore of cocaine base in violation of 21
US. C s 841(a)(l) and (b)(1)(B)(iii); (4) unlawful possession
with intent to distribute cocaine base within 1,000 feet of a
school in violation of 21 U S.C s 860(a); and (5) carrying and
possessing a firearmduring a drug trafficking offense in
violation of 18 U.S.C. s 924(c)(1).

Before trial, Ednonds noved to suppress the evidence on
the grounds that it had been seized during an unconstitutiona
search. The United States District Court for the District of
Col unbi a heard Ednonds's notion on Septenber 2, 1999, and
several days later denied it, concluding that the officers' stop
of Ednonds was supported by a reasonabl e suspicion and
hence was justified under Terry v. Chio, 392 U S 1 (1968).
The court found, as a general matter, that the testinony of
Sergeant Feirson, who was the United States' principal wt-
ness, was credible. It also found that nei ghborhood residents
could easily identify the officers' unmarked Crown Victoria as
a police cruiser. See Transcript of Pretrial and Voir Dire,
9/13/99, at 15 ("9/13/99 Tr.").
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The court concluded that Ednonds was "seized" within the
meani ng of the Fourth Anendnent at the nonent Feirson
asked himfor his license and registration. See id. at 17. It
further held that the seizure was a reasonabl e one. Consid-
ering the totality of the circunstances, it was reasonable for
an experienced police officer to have suspected that crimna
activity was afoot when (1) he was patrolling a nei ghborhood
known for drug trafficking; (2) a man observed himand then
fled to a parked van; (3) the van was parked in a schoo
parking | ot after school hours; and (4) another person in the
van nmade "furtive gestures” while the officer approached him
See id. at 15-17. Because the initial seizure was lawful, the
court held, Feirson was entitled to order Ednonds to exit the
van after he failed to produce his vehicle registration. And
the officers had probable cause to arrest Ednonds, and to
conduct a search incident to arrest, because they discovered a
gun lying in plain view of the floor of the van. See id. at 20-
21. Al evidence therefore was deened adm ssi bl e.

Ednonds's trial commenced on Septenber 13, 1999. On
Septenber 20, the jury returned a guilty verdict on counts
three and four (possessing and intending to distribute cocaine
base, and possessing and intending to distribute within 1,000
feet of a school, respectively). Because the jury was unable
to reach a verdict on counts one, two, and five, the court
declared a mistrial as to those counts. At the close of the
evi dence, Ednonds had noved for judgment of acquittal on
count four, arguing that the governnent had not proved that
t he school near which he was arrested was one of the types
enunerated in 21 U S.C. s 860(a). See Transcript of Testi-
nmony, 9/15/99, at 170, 196. Hi s notion was denied but, on
March 7, 2000, the court vacated his conviction under count
three, finding that it was a | esser, included of fense of count
four. The court then sentenced Ednonds to a 60-nonth jail
term fromwhich he now appeal s.

1. DI SCUSSI ON

Ednonds' s appeal presents two issues, but only one of
themis contested: whether a police officer has a reasonabl e

Page 5 of 15
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suspi cion sufficient to support a Terry stop when (1) he is
patrolling a nei ghborhood known for narcotics trafficking;, (2)
a man observes him flees, and enters a van in which the
suspect is seated; (3) the van is parked in a school parking

| ot --where drugs often are sold--after school hours; and (4)

t he suspect makes "furtive gestures,"” apparently attenpting

to conceal an itemunder the driver's seat, while the officer
approaches the van. As to the second issue, whether a

def endant can be convicted of violating 21 U S.C. s 860(a),
which crimnalizes the distribution of drugs within 1,000 feet
of , among others, "a public or private el enentary, vocational
or secondary school ," when the governnent fails to introduce
any evidence that the school near which he was arrested was
one of the specific types of schools enunerated in the statute,
the parties are in accord. Ednonds's conviction on count

four nust be vacated and his case remanded with instructions
that his conviction on count three--a | esser included of -
fense--Dbe reinstated.

A Constitutionality of the search

W define the scope of our inquiry. Ednonds does not
chal | enge the district court's determ nation that he was not
sei zed until Sergeant Feirson asked to see his license and
registration. Nor does he contend that the seizure of the
pistol lying in plain view on the van's floorboard and of the
cocaine and 9mmclip found during a pat-down was unl awf ul
on any other ground than the asserted unconstitutionality of
the initial Terry stop. Ednonds's entire appeal hangs on the
proposition that, in light of the circunstances on the evening
of May 24, 1999, it was unreasonable for Sergeant Feirson to
suspect that crimnal activity was afoot. It was not.

In Terry v. Chio, 392 U S. 1 (1968), the Supreme Court
carved out an exception to the warrant requirenent of the
Fourth Amendnent. The Fourth Amendment's prohibition
on unreasonabl e searches and sei zures ordinarily requires al
such encounters to be conducted pursuant to a judicially
i ssued warrant--that is, the criterion by which the reason-
abl eness of a given search or seizure typically is neasured is
whet her it was authorized by a warrant. See California v.
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Acevedo, 500 U.S. 565, 582 (1991) (Scalia, J., concurring in the
judgrment) ("Although the Fourth Anendment does not ex-

plicitly inpose the requirenent of a warrant, it is of course
possible to consider that inplicit within the requirenment of
reasonabl eness.”). But the Terry Court nmade an exception

for "brief encounter[s] between a citizen and a police officer
on a public street,” Illinois v. Wardlow, 120 S. C. 673, 675
(2000), which involve "necessarily swift action predicated upon
t he on-the-spot observations of the officer on the beat."

Terry, 392 U.S. at 20

In the same way that such encounters--"Terry stops,"” as
t hey have come to be known--need not proceed pursuant to a
warrant, neither nmust they be supported by probabl e cause.
Instead, an officer may briefly detain a citizen if he has a
reasonabl e, articul able suspicion that "crimnal activity may
be afoot.” I1d. at 30. "The officer need not be absolutely
certain that the individual” is engaged in an unlawful enter-
prise; "the issue is whether a reasonably prudent man in the
circunstances would be warranted in his belief” that the
suspect is breaking, or is about to break, the law. 1d. at 27.
As the Suprene Court recently explained, reasonable suspi-
cion "is a less demandi ng standard than probabl e cause and
requi res a showi ng consi derably | ess than preponderance of
the evidence.” Wardlow, 120 S. . at 675-76. Hence a
Terry stop requires only a "mninmal |evel of objective justifi-
cation,” INS v. Delgado, 466 U S. 210, 217 (1984), and an
officer may initiate one "based not on certainty, but on the
need to 'check out' a reasonable suspicion.” United States v.
Clark, 24 F.3d 299, 303 (D.C. Gr. 1994).

VWhen determ ning whether a Terry stop was supported by
reasonabl e suspicion, this Court does not separately scruti-
ni ze each factor relied upon by the officer conducting the
search. See United States v. Sokolow, 490 U S. 1, 8-9 (1989).
An officer on the beat does not encounter discrete, herneti-
cally sealed facts. Rather, as we repeatedly have cauti oned,
t he question of whether reasonabl e suspicion existed can only
be answered by considering the totality of the circunstances
as the officer on the scene experienced them See dark, 24
F.3d at 301-02 ("The evidence giving rise to suspicion mnust
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not be 'dissected and viewed singly,' but taken as a whol e;
and it nust be 'viewed through the eyes of a reasonable and
cautious police officer on the scene, guided by his experience
and training." " (quoting United States v. Hall, 525 F.2d 857,
859 (D.C. Cr. 1976))). An officer's training and experiences
enable himto "drawf ] inferences and nake[ ] deductions”

from seem ngly i nnocuous facts--"inferences and deducti ons
that mght well elude an untrained person.” United States v.
Cortez, 449 U. S. 411, 418 (1981). Hence even though a single
factor mght not itself be sufficiently probative of w ongdoi ng
to give rise to a reasonabl e suspicion, the conbination of
several factors--especially when viewed through the eyes of

an experienced officer--my.

In this case, the district court identified four factors that,
when considered in their totality, established the reasonabl e-
ness of Sergeant Feirson's suspicion that Ednonds was en-
gaging in crimnal activity: (1) Livingston Road's notoriety as
an "open air drug market"; (2) Ednonds's presence in a van
parked after hours in a school ot known to be the site of
nunerous drug transactions; (3) the "furtive gestures" nade
by Ednonds as Feirson approached the van; and (4) the
percepti on that MFadden, Ednonds's conpani on, began to
fl ee when he noticed the officers' unmarked car. W find
that the first three factors are sufficient to amount to reason-
abl e suspicion, especially in |ight of MFadden' s apparent
attenpt to evade the officers.

As for the first factor, the probative value of a nei ghbor-
hood's reputation as a high-crine area is firmy established.
O course, the fact that a given locale is well known for
crimnal activity will not by itself justify a Terry stop; but it
is among the various factors that officers may take into
account. See, e.g., Wardlow, 120 S. . at 676 (enphasi zing
that an "individual's presence in an area of expected crimna
activity, standing alone, is not enough to support a reason-
abl e, particularized suspicion that the person is comritting a
crime,"” but stressing that "officers are not required to ignore
the rel evant characteristics of a location in determ ning
whet her the circunstances are sufficiently suspicious to war-
rant further investigation"); United States v. Johnson, 212

opinion>>
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F.3d 1313, 1316 (D.C. Gr. 2000) ("Wile obviously insufficient
by itself to anmount to reasonable suspicion, this is anong the
rel evant contextual considerations in a Terry analysis.” (cita-
tion omtted)). Ednonds sinply misstates the | aw when he
asserts that Livingston Road's disproportionately high crine
rate "adds little" to the reasonabl e-suspicion calculus. Brief
for Appellant at 21.

In this case, the United States submitted evidence to the
district court that the 4600 bl ock of Livingston Road suffers
froma high incidence of crime. Sergeant Feirson testified
that, in the last five years, he has been involved in "15 or 20
arrests" in the nei ghborhood, and described it as "an ex-
trenely high crine area.” Mtion Tr. at 6. The governnent
i ntroduced evi dence that the neighborhood is particularly
known for its preval ence of narcotics trafficking and viol ent
crime. Feirson nore than once described Livingston Road as
an "open air drug market[ ]," and el aborated that "[p]rimarily
cocaine, but marijuana is also sold up there." He also
testified that "there has been a series of nmurders that | am
famliar with up in that area and shootings. There have been
hundreds of arrests and hundreds of incidents, violent inci-
dents up there.” 1d. 1In other words, the government estab-
lished not just that Livingston Road suffers from general
undifferentiated "crime," but that it is home to the precise
type of infractions--drug and firearm of fenses--that Feirson
suspect ed Ednmonds of committi ng.

The second factor is equally probative of crimnal activity
as courts recognize that a car parked in the lot of a closed
est abl i shnent can contribute to an officer's reasonabl e suspi-
cions. For exanple, in an Eighth Crcuit case closely paral-
leling this one, United States v. Dawdy, 46 F.3d 1427 (8th Gir.
1995), an officer "observed Dawdy and his passenger parked
after 10: 00 pmon a Sunday night at the back of the otherw se
deserted pharmacy parking lot," a pharnmacy that was known
to have been burglarized several tines in the recent past. Id.
at 1430. That court held that "the presence of two nen
sitting in a parked autonobile at night," when coupled with
the possibility that the suspect may have attenpted to drive
away, "was sufficient to lead a trained | aw enforcenent officer
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to suspect that a crinme was being commtted and to justify
the initial stop."™ 1d.

W& need not--and do not today--adopt the Dawdy court's
apparent suggestion that the parked car scenario is by itself
sufficient to justify a Terry stop. See id. at 1432 (Lay, J.,

di ssenting) ("This Court has now, for the first time in this or
any other circuit, determned that police can seize, detain, and
guestion an individual (or individuals) knowi ng nothing nore

than the fact that the person's car is parked legally in a

m xed commercial/residential area at night."). But we do
recogni ze that a car parked in the lot of a then-closed
establishnent that is the site of occasional crimnal activity is
a factor that may strongly support an officer's reasonabl e
suspi ci ons.

In this case, Sergeant Feirson observed Ednonds and
McFadden parked in the school's lot at around 7:00 PM a
ti me when the school was known to be closed, as was the
pharmacy in Dawdy. And, again as in Dawdy, Sergeant
Fei rson knew that crimes--in this case, drug transactions--

often were committed in the school's parking lot. It is
uncl ear whether vehicles in addition to Ednonds's van were
parked at the school. As Ednonds points out, Feirson

initially testified that it is "unusual"™ for cars to park in the
school |ot after hours, but adm tted on cross-exam nation that

"I amsure that there are [other] cars that park on that

parking |l ot after hours, yes.”™ Mtion Tr. at 10, 49. But it is
difficult to see why this matters. Wat triggered Feirson's
suspi cion was not sinmply the after-hours presence of a parked
van, but of a parked van with two nen sitting in it--one of

whom had al ready drawn the officer's notice by his suspicious
behavior. There is no evidence that any of the other cars
parked at the school--if indeed other cars were parked at the
school --al so contai ned passengers. The presence of other

cars would not inherently have |l ed Feirson to be any |ess
suspi ci ous of Ednonds's van, especially given the approach by
its passenger fromthe street rather than fromthe direction

of the school, which could reasonably heighten the suspicion
that the occupants had no legitinmate after-hours business

with the educational institution.
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Third, this Court recognizes that "furtive" gestures in
response to the presence of the police can serve as the basis
of an officer's reasonable suspicion. In United States v.
Green, 465 F.2d 620 (D.C. Cr. 1972), we held that officers
were justified in conducting a Terry stop when they halted a
car for a traffic infraction and "observed the driver naking
furtive novenments as though pulling something out of his belt
and placing it under his seat.” 1d. at 623. Here, Sergeant
Feirson testified that he coul d see Ednonds through the
van's w ndshi el d as he approached the vehicle, and that he
noti ced Ednonds reachi ng under the driver's seat as though

he were attenpting to conceal sonething. "I saw the Defen-
dant lean all of the way forward," he recalled, "al nost duck-
ing out of nmy sight. | could see his head above the dash-

board, and then | saw himlean back, up, seated upright in
the vehicle.” Mdtion Tr. at 11.

O course, a suspect's nmovenents are not by thensel ves
enough to support a reasonabl e suspicion of crimnal wong-
doing; furtive gestures "are significant only if they were

undertaken in response to police presence." Johnson, 212
F.3d at 1316. And a suspect can respond to the presence of a
police officer only if he has recognized himas an officer. In

this case, there can be no serious doubt that Ednonds
recogni zed Sergeant Feirson as an officer. Feirson testified
that he was prom nently wearing his police badge on his

chest. Modtion Tr. at 21. Since Feirson further testified that
he coul d observe Ednonds through the van's wi ndshield, it is

a fair inference that Ednonds in turn saw Feirson, perceived
hi s badge, recognized himas a police officer, and reacted by
maki ng furtive gestures. Indeed, during cross-exam nation

in an attenpt to establish that Ednonds was "seized" before

Fei rson demanded his |icense and registration, Ednonds's
attorney asked the officer "And it was a police badge, anyone
could tell that you were a police officer with a badge; right?"
To which Feirson replied "Right." 1d. at 22.

This case thus is easily distinguishable from Johnson, in
whi ch we doubted that the suspect's initial attenpt to concea
an object under his car seat gave rise to a reasonable
suspi ci on of wongdoi ng (although we held that his |ater

Page 11 of 15
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nmovenents did). See Johnson, 212 F. 3d at 1316 ("If the

sei zure had taken place at that point, we doubt very nuch

whet her it woul d have been valid."). The reason why John-

son's first round of furtive gestures did not justify a Terry
stop was because "[i]t is not clear that Johnson was aware

that [the observing officer] was a police officer; [the officer]
was after all in an unmarked car." Id. |In this case, by way

of crucial contrast, Feirson had his police badge prom nently

di spl ayed on his chest as he approached the van.

These three factors, when considered in their totality and
t hrough the eyes of an experienced police officer on the
street, are sufficient to have | ed Sergeant Feirson reasonably
to suspect that Ednonds was engaged in unlawful activity.
Moreover, it was reasonable for Feirson's suspicions to be
aroused in the first instance by MFadden's apparent flight
and retreat to Ednonds's van. As we noted above, the
district court found that Feirson was aware that his Crown
Victoria was readily recogni zable as a police vehicle. That
McFadden, imedi ately upon observing that vehicle, has-
tened to the van to join its driver, could at |east raise a
suspi cion that whatever was going on in the van had not hing
to do with legitimte presence in the parking lot, raising the
strong possibility, given the other facts discussed above, that
it was crimnal activity.

The Suprenme Court recently held that "[h]eadl ong flight

. is not necessarily indicative of wongdoing, but it certain-
ly is suggestive of such.” Wardlow, 120 S. C. at 676; see
also California v. Hodari D., 499 U S 621, 623 n.1 (1991)

" "The wi cked fl ee when no man pursueth.' " (quoting Prov-

erbs 28:1)). This case is not like United States v. Johnson
496 A.2d 592 (D.C. . App. 1985), in which the Court of
Appeal s of the District of Colunbia stated that "one person's
flight is inputable to another only if other circunstances
indicate that the flight fromauthority inplies another per-
son's consciousness of guilt as well,"” before holding that three
suspects' joint presence in a vehicle enabled officers to "con-
clude that all three were associated in a venture of sone
sort." Id. at 597. Rather, in this case the flight of MFad-
den to the van contributed to a reasonabl e suspi cion that
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crimnal activity mght be afoot in the vehicle. This case

i nvol ves direct, not transferred, suspicion. Acting upon that
reasonabl e suspicion, the investigating officer approached the
van and observed the other factors which we have enunerat -

ed above, further contributing to his reasonabl e suspicion and
supporting his Terry stop of Ednonds.

In sum it was reasonable for Sergeant Feirson to suspect
t hat Ednonds was engaged in illegal activity. Because Feir-
son had a reasonable suspicion that "crimnal activity may
[ have] be[en] afoot,” Terry, 392 U S. at 30, the initial stop was
justified, and the evidence the officers subsequently obtained
was lawfully introduced. The district court did not err in
refusing to suppress the evidence.

B. Sufficiency of the evidence

Besi des chal l enging the Terry stop, Ednonds argues alter-
natively that the United States introduced no evidence at trial
that the school near which he conmtted a drug of fense was
one of the specific types of schools enunerated in 21 U S.C
s 860(a). Both parties agree that the governnent failed to
lay a factual foundation that woul d have enabled the jury to
conclude that "the Patricia Harris school,"” Opening State-
ments and Testinony, 9/14/99, at 36, was one of the statutori-
Iy specified schools. They further agree that Ednonds's
convi ction on count four--possessing and intending to distrib-
ute cocaine base within 1,000 feet of a school --nust be
vacated, and that the case should be remanded with instruc-
tions to reinstate his conviction on count three--possessing
and intending to distribute cocai ne base--a | esser included
of f ense.

21 U.S.C. s 860(a) makes it unlawful for a person to
participate in a drug transaction within 1,000 feet of an
"el enentary, vocational, or secondary school or a ... college,
junior college, or university." Section 860(a) does not apply
to all types of schools, but only to the ones that are specifical-
ly enunerated in the statute's text. Hence to prove a viola-
tion of s 860(a), the United States nust establish beyond
reasonabl e doubt that the school near which the defendant
committed a drug crine is one of the statutorily specified
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types. Cf. United States v. Hawkins, 104 F.3d 437, 440 (D.C
Cr. 1997) (holding that s 860(a) is not violated where a drug
offense is commtted within 1,000 feet of a "school building
that is no longer (or not yet) in use as a school").

In other words, the character of the school is an el enent of
the offense that, like all elenments, nust be proved beyond a
reasonabl e doubt. See United States v. Gaudin, 515 U.S.
506, 510 (1993) (stressing that the Sixth and Fourteenth
Amendnent s guarantee a crimnal defendant the right to "a
jury determination that [he] is guilty of every elenent of the
crime with which he is charged, beyond a reasonabl e doubt");
see al so Apprendi v. New Jersey, 120 S. C. 2348, 2368 (2000)
(Thomas, J., concurring) (arguing that "every fact that is by
law a basis for inmposing or increasing punishment” is an
el ement of the offense).

Here, the only evidence the United States submtted at
trial was that Ednonds had conmitted a drug offense in the
vicinity of "the Patricia Harris school.™ 9/13/99 Tr. at 36.
During the pretrial hearing on Ednonds's notion to sup-
press, a governnent w tness had described the school alter-
nately as "a local high school"” and a "junior high school,™
Motion Tr. at 9--either of which seem ngly woul d neet

s 860(a)'s definition of a "secondary school.” But during the
trial itself, the governnent made no effort to show that "the
Patricia Harris school"” is indeed one of the types of schools

specified in 21 U S.C. s 860(a). Because the United States
failed to introduce any evidence that Ednonds conmitted

that el enent of the offense, no jury properly could have found
beyond a reasonabl e doubt that he violated s 860(a).

A simlar issue was presented in United States v. Smith, 13
F.3d 380 (10th Gr. 1993), where the Tenth G rcuit applied a
statute making it unlawful to sell drugs within 1,000 feet of a
"playground.” The statute further defined "playground" as
"any outdoor facility ... intended for recreation, open to the
public, and with any portion thereof containing three or nore
separate apparatus intended for the recreation of chil-
dren...." 21 U S.C s 860(d). At trial, the only evidence
i ntroduced by the government was that Crawford Park, the
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| ocation of defendant's drug sale, had "pl aygrounds, wal ki ng

pat hs, [and] gazebos."™ Smith, 13 F.3d at 382. It produced

no evi dence that Crawford Park had three or nore recreation
apparatus. "Because the testinony does not neet the re-

qui rements of the definition of a playground set forth in 21
US. C s 860(d), a reasonable jury could not convict M.

Smith beyond a reasonabl e doubt of an offense which requires
activity "within 1,000 feet of a ... playground' as an elenent."
Id. Just so here.

W therefore vacate Ednonds's conviction for violating 21
US. C s 860(a), and remand with instructions that the dis-
trict court reinstate his conviction for violating 21 U S.C
s 841(a)(1l) and (b)(1)(B)(iii), a lesser included offense. The
prosecution mght well have avoided this additional stage of
litigation by doing before the jury what it did at the suppres-
sion hearing: sinply asking its witness to fully describe "the
Patricia Harris school ."

[11. CONCLUSI ON

The district court properly concluded that the police offi-
cers had a reasonabl e suspicion to conduct a Terry stop of
Ednonds, since they were patrolling in a high-crine area,
observed Ednonds sitting in a van parked after hours in a
school lot, and saw hi m conceal an object under his seat.
Because the initial stop was | awful, the evidence obtained in
subsequent searches need not be suppressed. However, the
district court erred in refusing to grant Ednonds's notion for
judgrment of acquittal, as the United States introduced no
evi dence that the school near which he was arrested was one
of the specific types of schools enunerated in 21 U S.C
s 860(a). Ednonds's conviction on count four therefore is
vacated, and the case is remanded with instructions that his
convi ction on count three be reinstated.
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